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JUDGMENT

Q MEHMOOD KHOS0O, MEMBER:

The appellant being aggrieved by and dissatisfied with the
impugned original order dated 30.09.2021, passed by respondent No.03

has preferred this appeal under section 4 of the Sindh Service Tribunals

-

Act, 1973.

o The brief facts are that the appellant was initially appointed
as a Senior Clerk (BPS-07) in the office of the Registrar.Special Courts for
Suppression of Terrorist Activities (STA Courts), Home Depart{?ent,
Government of Sindh (herein after referred as the Registrar), vide order

d‘a'l:ed. 12.03.1991, by Secretary, the Home Department. The appellant

was temporarily promoted to the vacant position of Reader (BPS- 12) on




ated 20.06.2019, gyp

sequently, the appoint;

s for employees of STA Courts were framed

'y
through a

BPS-07 to BPS-09 on 17.08.2007, and to BPS-14 on 04.08.201s, Despite

framing of the rules, the Department has not constituted a Departmental

Promotion Committee (DPC) to address the issue of promotion of the
L appellant or regularization of his promotion order dated 09.12.1999. A
E" preliminary seniority list of Readers (BPS-16) dated 23.11.2020, was

circulated among all the Readers of STA Courts. In this list, the name of
, the appellant was placed at serial number 2. The a

W SE --:;' ral individuals were appointed after his
| Cé‘{ violation of appointment criteria.

ppellant contends that !

Promotion as Reader in BPS-

Following the issuance of the

list, the appellant received two explanations to which he

of the appellant by Zeeshan Ahmed and Sayed Yasir Ali Shah, Readers of ’

Bt o Courts. Consequently, the Registrar issued an order

on

30.09.2021, stating that the promotion of the appellant and his pay

n as Reader (BPS-16) were illegal and that he.remains a Senior

ental appeal to the respondent No.02 on 25.10.2021, which

Lt AT

ided within the stipulated period of 90 days, hence, the




spousible for authorizing the tempamy mmaﬂm,
ent Nm%, Tepresenting both himself and Respondent No, 02,

S the factual basis of the appellant's claim. It is further

| that rules governing promotions were framed and notified on

. 04.02.

2020. The promotion of the appellant as Reader was unauthorized,

as it occurred in absence of the rules and without involvement of a

Departmental Promotion Committee (DPC). It is emphasized that the

promotion of the appellant was processed without a DPC meeting and
was solely ordered by the Registrar. The department is prepared to
: process promotion cases of the staff in STA/ATA Courts of Sindh
«. Province, including the Office of the Registrar. However, the appeals filed
by some assistants have temporarily halted this process. The department

. also awaits necessary budgetary rectifications by the Finance
: ent before proceeding with the promotions. The appellant's
ant at Serial No.02 in the Seniority List of Readers is
edged, but objections have been raised regarding his initial
-nt and subsequent temporary promotion. The allegations of
ellant against other Readers, who were directly appointed after
due process, are refuted. The appellant's responses to departmental
. mms were found unsatisfactory, and the Regulation Wing has
: disciplinary action due to the lack of legal basis for the
y promotion. The department has followed due process,
b hearing. Consequently, the department clarified

. mmﬂnﬁwnhﬂwmﬂb&iw




-‘

~ contended that the order contravenes established

legal principles,
procedural rules, and the tenets of natural justice. Furthermore, the

order dated 30.09.2021, nullifies the appellant's temporary promotion to
the position of Reader, mandating an adjustment of the financial benefits
previously accorded. This action is perceived as discriminatory,
particularly when juxtaposed with the unaltered temporary promotions
of Mir Arif Hussain and Mr. Aslam Pervaiz, which were authorized by the

Registrar and the Judge of Special Courts for Suppression of Terrorist

Activities Hyderabad, respectively. The counsel argues that it was

incumbent upon the Department to establish a Departmental Promotion

Semmittee following the promulgation of the relevant rules. The
SERV/

with the attendant financial benefits, despite his service as a Reader

since 1999. This inaction has resulted in prejudice against the appellant.

" The counsel further contends that the impugned order is the product of a




*‘ﬂ!‘e Resmtrar vide order dated 09.12.1999. Such office order
ed on the same date and thereafter, the appellant continuously

his duties as Reader till the impugned order dated

80.09.2021, wherein the Registrar clarified that the appellant was

appointed as Senior Clerk (BS-07), thus, his post and pay fixation as
Reader (BS-16) till the date of the order were declared illegal. It was
further mentioned in the order that the appellant was still a Sr. Clerk
(BS-07) in the grade in which he was appointed. However, he was at
liberty to claim the up-gradation of the post of Sr. Clerk in terms of up-
gradation during the above period. The financial benefits earned by him
shall be adjusted accordingly.

7 4 The first point involved in the present appeal is that whether
the appellant was lawfully promoted to the post of Reader on regular
basis? As mentioned earlier, the appellant was promoted temporarily as
Reader (BS-12) by the Registrar vide order dated 09.12.1999. There is no
Mt of regular promotion in the Sindh Civil Servants (Appointment,

Promotion & Transfer) Rules, 1974 except the mechanism for such

“7. (2) Appointments by promotion or transfer to the post in
Basic Scale 3 to 3[Basic Scale| 18 without special pay other
than the posts for which Provincial Selection Board has been
aonsﬁtuted under rule 6-A shall be made on the
dations of the apprapriate Dcpartmental Promotion
T




ellant, Therefore, the order dated W‘IQ.WQ ,
onsonance with the law. In this respect we do not find w

Jin the impugned order, whereby it has been clarified that the
ppellant was still a Sr, Clerk.

Q.

The second point would be that in which Basic Pay Scale the
- appellant shall presently be deemed to be serving? In the impugned order
of clarification the Registrar has clarified that the appellant was still Sr.
Clerk (BS-07). However, he is entitled to claim the upgradations of the
post of Sr. Clerk in terms of upgradations during the subject period. We
are of the view that instead of burdening the appellant to claim and
agitate for the benefit of upgradations of the post of Sr. Clerk during the
subject period, obviously through his representations, it would have been
more appropriate that the appellant should have been declared to be a
Sr. Clerk, in the pay scale his batchmates or immediate junior were
working in. It would be unjust to declare that the appellant was still Sr.
Clerk (BS-7), the pay scale in which he was initially appointed. The t
u;':gradations given for the post of Sr. Clerk from time to time shall be
Ssmlicable and instead of BS-7, the appellant shall enjoy the Basic Pay
walel\the other Sr. Clerks were enjoying at present,
The third point for our determination would be that whether
ant was entitled to pay and other related benefits of the higher
t of Reader to which he was promoted on temporary basis? The first
o to Section 18 of the Sindh Civil Servants Act, 1973, pertains to



ugher Post for temporary period he shall draw the pay Gf
7 lower POsts instead of drawing the pay of higher post with

g @‘y prescribed by the appointing authority. This provision shall !

ointed for temporary, short or limited period to meet the exigencies of
the service. However, it shall not be applicable to the cases where a civil |
servant has though been promoted temporarily but has performed his
duties for such higher post for about 22 years. The question whether a
civil servant is entitled to pay of higher post though promoted on
- temporary basis has been attended to and decided by the Honourable !
Supreme Court of Pakistan in case of SARWAR ALI KHAN v. CHIEF

SECRETARY TO GOVERNMENT OF SINDH and another, PLD 1994




- when there was no legal impediment in his way to be

promoted at that time on regular basis when he was inducted on 5-7-1988,
In the instant case,

since the appellant was eligible and qualified for
promotion to B-18, there appears no Justifiable reason to deprive him of the
salary and other benefits of that post for a period of three years, which he
would have received, had he been promoted on regular basis. The
- appellant had discharged full duties and responsibilities of the higher post
and in the absence of some plausible reason, he cannot be deprived of the

salary and other benefits connected with the post.”

Similar proposition was laid down in case of ACCOUNTANT-
GENERAL PAKISTAN REVENUES, GOVERNMENT OF PAKISTAN,
ISLAMABAD v. ARBAB MUKHTAR AHMED, 1986 SCMR 1206.
10. A civil servant thus is not only entitled for higher pay if he

. was temporary promoted for a prolonged period but is also entitled to

cillary increments in the pay scale of higher post the duties
\is required to perform without being formally or regularly
\ e Honourable Supreme Court of Pakistan in case c;f
N OF PAKISTAN v. SHEHZADA SHAHPUR JAN and 2 others,
6 SCMR 991, after examining different categories of cases concluded
- that the category of the officers who were qualified in every respect to be
1 appointed on higher post were called upon to discharge the full
R silities of the higher post severing their connections with the

_zggm are entitled to draw preaurnptive pay inclusive of the
f\

when the present. appellant was promoted on




um-fitness basis. The appellant was miually appointed as Sr.
i (BPS-07) vide order dated 12.03.1991 and was temporarily
- Promoted as Reader in the year 1999. Had the recruitment rules framed

in ‘Fhe year 2020, been framed earlier the appellant may have been
promoted much earlier on regular basis having already served for the
required length. The failure to frame the recruitment rules cannot be
attributed to the appellant. It is also not the case of the respondents that
E: ' the appellant committed any fraud, forgery or misrepresentation for
getting such temporary promotion. Therefore, we are of the view that the

appellant shall be entitled to the pay, increments and other related
benefits of higher post of Reader to which though he was promoted

I temporarily but served for a prolonged period of almost 22 years.

12. For what has been discussed above, the instant appeal is

y allowed in following terms:

The appellant is entitled to higher pay and all other related

benefits of the post of Reader from 09.12.1999 to

30.09.2021, hence, no deduction or recovery be made on

text of adjustment. His future
th his other colleagues/batchmates.

pay shall be ﬁ.xed as Sr.
pre

Clerk at par Wi
seniority shall be maintained in the seniority list of Sr,

ii.  His
Clerks at his due seniority position in the BPS being enjoyed
; .
nis mumuﬂ/ basehmaieh:

"wﬁr pmmoﬁan for tho




nounced in open Court on E’s 1\6th day of October 2024,
/ ——

(JUSTICE (R) SADIQ HUSSAIN BHATTI)
CHAIRMAN
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